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1. STATEMENT OF THE ISSUES 

4 The district court lacked jurisdiction to proceed over Levi's case 
never expressly waived his right to a transfer hearing. 

B. The district court did not have statutory authority to inlpose 
twenty-f ve-year suspended sentence onto Levi's sentence. 

11. STATEMENT OF Ti3 

Levi Daniels appeals from the denial of the claims in his Secc 

Petition for Postcoi~viction 12eiicf. and fkom the sentence entered agai 

court's Amended Judgment and (.'ommitriienl. 

111. STATEMENT OF THE FACTS 

On March 1 I ,  1999, the state arrested Levi Daniels and char, 

deliberate hornicicle and several otlier felony counts, alleged to have be 

on November 21, 1998. Levi was fjftceri years old at the time of the 

his mest .  The co~il-t appointed Benjamin Anciaux as couiisel for Levi, 

Levi on the cliarges on March 17, 1999. On March 18, 1999, Levi ti1 

years-old. 

The state filed a request for a transfer hearing for the court 

whether the cliarges against Levi co~lld he removed from youth c o u ~  

court. Before the c o ~ ~ r t  could remove Levi's case from youth court into 

tlie court had to find that: 1) probable cause existed to believe t 

ecause X .evi 
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strict court, 

~t Levi l?ad 



comm~ttcd the homicrde, and 2) considermg the seriousness of the offense, whether 

it was in the interests of community protcctton for the case to be filed in d~stnet  court. 

'Ihe court set a transfer hearing for May 12, 1999. 

On May 12, 1999, Aiiciaux waived Levi's right to a transfer hearing and 

stipulated that sufficient evidence existed for the court to find that Levi's case sl~ould 

be filed in district court. During the time set for the hearing, the state dominated the 

conversatlon and told the court that probabie cause had already been met, and that the 

basis of the hearing had been to deteiniine the seriousness ofthe offense and whether 

the Interest of the cornmunrty justified the transfer of Levi's case into district court. 

5/12/99 Tr. pp. 3-4. Tile prosecutor then told the court that: 

Ms. C'hristoplier: It's my understandmg, rn conversatlon with defcnse 
counsel, that, rather than go through that hearing, the defendant would 
be shpulating that thc Court could make those firidiilgs. 

Anc~aux's only response was, "'That's co~xct.,  your Honor." The court replied, "so 

ordered." No fin-ther discussion between the partles occurred regardtng Levl's r~ght  

to a heartiig to keep 111s case ti-om berng removed from youth i i~to  adult district court. 

5/12/99 'Fr. p 4. (A copy ofthe 511 2/99 hearing trailscript is attached as Exh~bit A). 

Aithough  lev^ was present during this proceeding, the court never addressed 

or spoke wit11 Levi. Therefore, the court never obtained an on-the-record personal 

wawer from tevr. Nor did the court address Levi's mother or ensure from Anciaux 



that Levi understood the proceedings, and understood the nghts that he would be 

wa? vmg. DC 19,4X Further. besides the lack of any on-the-record oral warver ofthe 

transfer hearing, L,evi had not signed any written waivers or stipulations. LIC 1 ") 448. 

On September 1, 1999, Lev1 entered into a plea agreement in wlxch he pleaded 

guilty to burglary and criminal n~ischief and entered an Alford"1ea to deliberatu 

homicide by acco~intabrl~ty. 

On October 20, 1999, the court sentenced Lev1 to the Depzrtnlent of 

Correct~ons fi)r a perrod offifteen years for Count i (burglary), forty years for Co~irrt 

111 (ciehberate homicide by accountabritty), and ten years for Cor~nt V (felony cr~lninal 

mrschtet). l'lie court ordered the sentences to run concurrently, for a total of forty 

years to the Department of Corrections. (A copy of the Judgment is attached to this 

brief as Exhibit B). Levi filed a pro se petition for postconviction relief on March X, 

2002, The court appointed the Montana Appellate Defender Office to represent Levi 

imd ordered that the state respond. The state filed aresponse to Levr's pro se petition 

on April 22, 2002'. DC 47. 

North Carolma v. Alford, 400 lJ.S. 25, 91 S. Ct. 160, 27 1,. Ed. 2d 160 
(1970). 

" The state titled its Response as "State's Response to Petitioner's Amended 
Petition for Postconviction Relief." DC 47. However, at that point, the only filing 
had been Levi'spm se petition and no amended petition had yet been filed. 



On Septenlber 13,2002. through cou~~sel, Lev1 filed an Amended Petition for 

Postconviction Relief and Memorandum in Support of Amended Petition for 

Postconviction Relief. Levi argued that the district court lacked subject tnattcr 

jurisdiction to proceed over his case because Levi did not personally stipulate to or 

waive his right to a transfer hearing. DC 50,s  I .  On October 3 1,2002, the state filed 

a response to Lcvi's amended petttlon. DC 52 

Levi, on December 5, 2002, filed a Motion for Leave to File a Second 

Amended Petition for Postconv~ctior~ Relief and supporting brief. The state did IIOI 

object to this motlon. DC 53, 54. After the court granted leave, on Dece~nber 6, 

2002, Lev1 filed hrs Second Amended Petrtton for Postconv~ction Relief and 

supporting mer-ilorandum. DC 56,57. Levi asserted an additional claim that the c o ~ ~ r i  

did not have statutory authority to sentence him beyond five yeas  to the Department 

of Correctioi~s. DC 53, 56, 57. 

'The state filed a response on February 10, 2003. DC 62. 'The state conceded 

that Levi's second claim "was correct and the Petitioner could not be sentenced to 

inore than Live years to the Ilepartinent of Corrections on each count." I-lowevcr, 

the statc argued that at Levi's re-sentencing: the court could sentence Ixvi to five 

years, consecutive, for each count - for a total sentence of fifteen years. 'The state 

argued, "[wlhile a sentencing court may not impose a sentence without statutory 



authority, see State v. Horton,%under the law at the time of'this offense, t 

statutorily authorized to sentence the Defendant to the Department of Co 

five years on each count." The state relied upon its previous response w 

the other i s s ~ ~ e  raised by Levi. DC 62, 6.5. 

On April 28,2003, the court issued Findings of Fact, Conclusior 

Order. With regard to Levi's first claim, the court denied Levi's request 

conviction and set the matter. for a transfer hearing. However, the court 

Levi's sentence "exceeds the maxini~im punishtnent allowed by law at 

Defendan? was sentenced." (A copy of the court's Findings of Fact, (34 

Law and Order is attached to this brief as Exhibit C). Therefore, the coui 

previous sentence and set a new sentencing hearing date. DC 66. 

The court conclilcted a re-sentencing hearing on June 25, 2003. A 

the re-sentencing hearing, Levi was only twenty-years-old and had alri 

majority of his formative years in prison. 6/25/03 Tr. p. 9. 1,evi's attorne 

a sei~tenee which would provide rehabilitation as well as punishment. 61: 

11-12. Rejecting defense counsel's arguments, the court sentenced 

Department of Correction for a period of five years for Count I (bur 

period of five years to the Department of Correction "plus 25 years sus 

' State V. Horton, 2001 MT 100, 305 Mont. 242,26 P. 3d 886. 
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('ount I11 (delrberate homcide by accountabil~ty) and five years to the Department of 

Conections on Count V (feiony criminal rnischie-f). The court ordered the sentences 

to run consecutrve to each other, "for a total c o m r t n ~ e n t  in the Department of 

Corrections of 15 years, plus a total of25 years suspended." 6/25/01 Tr. p. 13 

Lev1 ~ m ~ e d r a t e l y  filed a Notice of Appeal, appealmg brs sentence and the 

court's denial of the other c lam raised m his second amended petrtron for 

postconv~ctron rel~ef. The court issued its wr~tten Amended Judgment and 

Cun~mitment on July 3, 2003, which included the twenty-five years of suspended 

time. DG 75. (A copy of the Amended Judgment and Con~mitme~lt is attached to this 

brtefas Exhlblt D). Subsequent to the sentencing hearing, but before the court had 

rssued its wntten j~kdgelnent, Lcvi also filed a motmn to amend sentence, 113 wlirch he 

argued that the court lacked statutory authonty to impose the suspended twenty-five 

years. DC' 74. The court, by tmplrcat~on, denled the motlon to amend sentence 

because the court never rssued a ruling on Levl's mot~on to amend sentence." 

IV. SUMMARY OF ARGUMENT 

Sixteen-year-old Lev1 Daniels tiever persorrally waived his r~gh t  to a transfer 

hearing. Whether a youth must personally waive his right to a rrmsfer hearing is an 

On July 2,2003, Levi filed a ArnendedMotion to Amend Sentence. The onLy 
d~fference m the aniended motion was that Levi substttuted "Count III" wherever 
"Count [I" was erroneously wntten in the previous motion. DC 76. 



Issue of first impression for this Court. I-towever, as Levi argued, 111 accordance wrth 

holdlrig in other j~irisdlctions, the district court never properly transferred h s  case 

iLo111 youth court to district court because Lev1 never personally wa~ved his right to 

a transfer hearmg. Thus. the drstriet court never obtalned subject nlatterjurisdrctlon 

over Levi, and all of the district court proceedmgs in Levr's case were null and void. 

Notwithstand~ng the j~ul~sd~etional youth court argument, the comt imposed an 

rllegal sentence at Levl's re-sentencmg hearing. The maxinzurn sentence ixvl  could 

recelve to the Departnient of Corrections, for each count, was five years. Therefore, 

the court's suspended sentence of 25 years on Count I11 was an illegal sentence 

V. ARGUM 

A. The district court lacked jurisdiction to proceed over I,evi's cease because Levi 
never expressly waived his right to a transfer hearing. 

I .  Jurisd~ction was never properly removed from youth court into district 
court 

Pursuant to 8 4 1 -5-206(4), MCA ( 1997). youth court r e t am jurisdiction over 

juveniles until the case is properly transferred into dis&iet court. Therefore, if Levi's 

transfer hearrng was improper. the distr~ct court never obtamed subject matte1 

jurisdiction over Levi. This Court has held that an issue involving subject inattei 

lurlsdlci~orl may be ralsed by a party, or by the court, at any stage o 

proceedings. State t . G~ddmes, 2001 MT 76, 115,305 Mont. 74,115,29PP. 3d475, 



1/15 citing State v. Tweedy, 277 Mont. 313,315,922 P. 2d 1134, 1135 (1996)(citing 

In re Mariase of Miller, 259 Mont. 424, 427, 856 P. 2d 1378, 1380 (1093)); Set. 

also, In re Marriage of Skillen, 1998 MT 43,110, 287 Mont. 399,7110, 956 P. 2d l , -- 

II10. 

Moreover, Levi's subsequent guilty plea cannot be considered a waiver. In 

State v. Meeks, 2002 MT 246,TI 9 ,3  12 Mont. i 26,119,58 P. 3d 167, 719, this Court 

held that jurisdictional claims are not waived by a plea of guilty. The stdte charged 

Meeks with several offenses, and initially Meeks was declared unfit to proceed and 

committed to the Ikpartn~ent of Health and I-luana~i Services. Meeks, 11. The court 

later deemed Meeks fit to proceed, and. he pled guilty to the charges. Id. On appeal, 

M e e k  argued that his convictions were invalid because the state had failed to cotiiply 

with the mental health commitment statutes. Meeks, q/ i 8. The state argued tlmt when 

Meeks pleaded guilty, he waived his right to c'riallenge his convictions. Meeks, 41 17. 

This C.hurt rejected this argument and concl~ided that since Meeks's claim was 

jurisdictional in nature, it could not be waived by his guilty plea. Meeks, qj 19. Just 

as this Court concluded in Meeks, here 1,evi's jurisdictional claim cannot be 

c,onsidered waived by tiis subsequetit guilty plea. 

Although an issue of first i~npression in Montana, other jurisdictions have 

spec%ically held that if a defendant's case is irnpmperly transferred from youth court 

8 



into district court, the district court never obtains jurisdiction over the proceediiigs. 

111 State v. Grenz, 243 N.W. 2d 375,377 (N.D. 1976), the district, court transferred the 

youth's case from juvenile to district court prior to appointing an attorney for the 

youth, and without sufficietll notice to the youth's parents. The youth iuitirnately pled 

gurlty in d~strict court and subsequently petrtioned for postco~lvrction relref. Id. 'The 

Supreme Court ofNorth Dakota held that because the walver hearing was "~neffectual 

to transfer jurlsdlct~on" then the su1xxquen.l cnrnmal proceedmgs in dlstrlct c o ~ ~ r i  

were ""were nt~li and void for lack oi'jurlsdictroli over of the person of T~mothy Grenz 

or the s~rbject matter of the case." lit, See also, Jol~nson v. State, 551 S. W. 2d 379 

(Tex. I'rim. App. 1977)(Where juvenile was never properly served with any process 

in juvenile court, order waiving jurisdiction was a nullity, and t l ~ ~ r s  district court did 

not have ~urrsdiction to try juvenile for criminal offense). 

I-lere, just as rn CJrenz, Levr's claim lrivolves an issue of sttbjeet matter 

lunsdtction. Lcv~ has argued that the distr~ct court never had subject matter 

jurisdiction over his case, because he never stipulated to a waiver of his youth court 

trans fer hearing. If the district court never had subject matterj clrisd~ctlon over Lev1 's 

case, the proceedings in district court were null and void. Thus, the time limits set 

forth in the postc~nvi~tiorl statute, S 46-2 1-10 1, MCA, el, nl., cannot be considered 

as a procedural bar to Levr's clalnx 



2. The transfer of a case from youth court to district court is a critical stage 
in the proceedings. 

Both the llrtited States Supreme Court and this Court have held that a 

juvenile's transfer hearing is of critical iiiiportance. In Kent v. United States, 383 

U S .  541, 561, 86 S. Ct. 1045, 1057, 16 L. Ed. 2d 84 (1966), tlie United States 

Supreme Court held that the district court violated the juvenile's due process 

protections when it  transferred the defendant fi-om juveliile court into district court 

without a hearing, and without specific findings being made by the juvenile court. 

The Court explained that thc decision to transfer a juvenile's case into district court 

was potentially as important as the difference between five years' confinemerit and 

a dcath sentence. 483 US.  at 557. 'Thus, the Court found that it was "clear beyond 

dispute that the waiver ofjurisdiction is a 'critically itnportant' action determining 

vitally important statutory rights of the juvenile." 383 IJS. at 556. 

Lilwwise, this Court has held that a trmsfer ofajuveriile kom youth court to 

district court is "ci-itically important." In re Steve-, 167 Mont. 220, 229, 538 P. 

2d 5, 10 (1975) citing Black v. LJnitcd-States, 355 1;. 2d 104 (D.G. 1965) an& Stare 

v. Butler, 1999 MT 70,7/ 26, 294 Mont. 1 7 , l  26, 977 P. 2d 1000,11 26 citing m, 
383 U,S. at 556. In Stevenson, this Court held that the evidence presented at a transfer 

hearing of a youth charged with robbery and aggravated assault was insufficient. 167 



Mont. at 228, 538 P. 2d at 9. The Court explained that the waiver ofjurisdiction is 

the most severe sanction that can be imposed by the j~wenile court. 157 Mont. at 230, 

538 P. 2d at 10 citing 'I'homas Schornhorst, The Waiver of Juvenile Cowt 

Jurisdiction: Kent Revisited, 43 h d .  Law Journal 583, 585. 

In w, this Court followed Kent, and held that, in Montana, a hearing is 

required before a district court can retain jurisdiction over a j~tvenile. &t&r, 71 32. 

This Court explained, "'The court's dec~sion m this regard 1s as potent~ally miportant 

to a youth as the difference between being detained until he is 25 years of age ifthe 

case is processed rn youth court, and los~ng his hfe ~f the case is processed in dwtrict 

court." ma, 7 26. Similar to the defendants in and m, the court's 

transfer of Levl's case kern youth court to district court was of"critica1 inlportance" 

smce it meant the ii~fference between placement m a youth correetronal facihty or a 

life in prison 

3. 'rhc court laclced junsdlct~on to h'msfer 1,evi's case from youth court 
~ n t o  distr~ct court, without a persolial waver by Levi. 

'I'hrs Court has held that fundamental nghts cannot be merely waived by a 

defendant's attorney. State v. F~nlev. 2003 MT 239,133, 3 17 Mont. 268,7133, 77 P, 

3d 525,733 czfirig Statc v Tapson, 200 1 MT 292, 138,307 Mont. 428,1/38,41 1'. 33d 

305,3138. In m, the trtal court accepted defense counsel's representatmn that the 



defendant desired to waive his right to his revocation. w, 7/34. Tbe Court did 

nothing to ascertain that the defendant understood the consequences ofwaiving the 

hearing nor did the court infomi the defe~enda~it of the rights available to hiin. Id. This 

Court held that the district court committed reversibk error by accepting the 

representation of de-fense counsel williout engaging in a colloquy with the defendant. 

F F ,  113 5 .  

This Court in explained that it "will not engage in presumptions of 

waiver; any waiver of one's constitutionai rights must be made specificaiiy, 

voluntarily, and knowitigly." m., 132 citing State v. Bird, 2001 M I '  2, q35, 308 

Mont. 75,735,43 P. 3d 266,135 ( c i t i n g m .  Sixth Jud. Dist. C o d ,  1998 MT 164, 

736,289 Mont. 367,1/36,961 P. 2d 1267,736). 'Tlius, a defendant's attorney cannot 

waive a defendant's fiindarnental riglits as a matter of convenience. m, 933 citing 

Tapson, 738 (Court must obtain a13 on-the-record personal waiver by the defendant 

acknowledging that the defendant voluntarily, intelligently and knowingly waives his 

right to be present tbr any conversations with the judge and jury). Therefore, before 

accepting a waiver of rights, a court must ascertain on the record that the criminal 

defendant has been apprized of his rights, understands what rights he is waiving and 

waives those rights voluntarily. Id. citing 'I'apson, 127. 

Additionally, the MoiltanaCovistitutio~l specifically provides that,juveniles are 

12 



entitled to the same fundamental rights as adults. m e  Matter of S.L.M., 287 ivfont. 

23, 34, 95 1 P.2d 1365, 1372 (1997)(Hoiding that the Extended Jurisdiction 

Prosecution Act violated the equal protection clause and juvenile rights clause of the 

Montana Constit~~tion beca~~se the EIPA treated youth offenders more harshiy r l m  

their adult co~interparts). The Montana Constitution provides that '"tllhe rights of 

persons under 18 years of age shall include, bnt not be iirnited to, all the hndamentai 

rights of this Article unless specifically precluded by laws which enhirnce the 

protection of such persons." S.L.M., 287 Mont. at 38, 95 L P. 2d at 1375 citing 

Morit. Const. Art. 11. 5 15 (Emphasis in original). This Court explained, "[i]n Light of 

this clear constitt~tional guarantee, a juvenile enjoys all rights and privileges of an 

aduli rrniess the law at isstte affords more, not less, protection to the juvenile.'" 

S.L.M., 287 Mmt. at 39. 95 1 P. 2d at 1375 (Emphasis in original). 

Logically, if an adult defendant has a fundamental riglit ensuring that his 

probation revocation hearirlgcannot be waived merely by his attorney, Levi, likewise, 

was entitled to the same protections at. his transfer hearing. Just as in F i n k ,  here the 

district court did not even address Levi, or give Levi an oppofitmity to address the 

court. Instead the prosecrrtor dominated the hearing, and Levi's attorney merely 

uttered an affirmative response to the prosecutor's sumnary 

Otlrerj~~risdictioils have held that aj~tvenile transfer hearing cannot be casually 



waived by the youth's attorney. In I-Iaziei v. United States, 404 F. 2d 1275, 1278 

(D.C. 19681, the youth's attorney waived the transfer hearing from juvenile court to 

district court, without any showing that the youth had been consulted regarding the 

waiver of the hearing. The Court cornpared the waiver of a transfer hearing to that of 

a guilty plea. Id. The C~LU-t expounded that ''lilt would invert justice to allow the 

importance of the roles entntsted to court and co~~nse l  to justify a complete denial of 

participation to thejuve~iile." Id. at 128 1. Similarly, here the record is void of any 

indication that Lmi's trial counsel consulted with either Levi or his mother regarding 

the iniportance of the transfer hearing and whether ixvi was in agreement with 

waving the hearing. 

111 k r e  K.W.S., 521 S.W. 2d 890, 892 (Tex. 1975), the state filed a defective 

summons seeliing waiver of youth jurisdic'tion into district court. 'The youth's 

attorney waived the defect, t h s  allowing the case to he brought in district court. Id. 

at 893. Nothing in the record existed to indicate that the youth was informed of and 

understood the right and possible consequences of waiving the defect. Id. at 894. 

On appeal, the Court reversed and explained that the attorney had no authority to 

make the waiver alone. IJ. The court held that a waiver by the youth could not be 

presumed by the silent record. Id- citing Boykin v. Alabania, 395 U.S. 238,242,89 

S. Ct. 1709, 171 1 ,  23 I.,. Ed. 2d 274 ( 1  969)(Reversible error where the rec'ord does 

14 



not disclose that the defendant volurjtarily and understandmgly entercd h ~ s  pleas of 

guilty). 

Al tho~~gh a deSendant can strpulate to a transfer ofjur~sd~ctron ti-om youth co~11-t 

to district court, no such iegal stipulation occurred in this case because Levi never 

expressly agreed to such a t ran~fer .~  Here, no written st~pulatron exrsts arid nowhere 

In the record d ~ d  Lev1 expressly consent to the transfer. Ne~ther the cowt, his 

attorney, nor the county attorney even addressed Lxvl d w n g  the ttme set forth for the 

transfer heanng. 

Instead, at the t m e  set astde fitr the transfer hearing, the prosecutor recited to 

thc court that Lev1 was willlng to stipulate that the court could make findtngs 

regard~ng the serrousiless of the offense and the mtesest of colnnlilnrty protection 

without a transfer liearmg. After ihc prosecutor's explanat~on, Levl's attorney mcrely 

responded, "That's correct, your 1Honor." After Anciaux's affirmative response, the 

co~irt inmed~ately beg.& to discuss whether counsel was prepared Tor an omnibus 

' C f .  State v. Suotted Blanket, 1998 MT 59,14,288 Mont. 126,114, 955 5. 
2d 1347,14 (Completely contrast with Levi's situation, a stipulation to the transfer 
kom youth comt to district cotlrt was reduced to writing and signed by Spotted 

lankel as weil as his defense attorney. (Emnphasis added). Moreover, the validity 
of Spotted Blanket is queskmable since it was decided prior to this Court's decisions 
in Bird, Tapson, and fi&, in which this C:ourt has now held that before a defendant 
can waive a fundamental right, the waiver must be on-the-record with proof that the 
defendant knowingly, intelligently, and voluntarily waived his rights. 



heanng. 5/12/99 IIrg. p. 3. The court never even addressed Ixvi throughout the 

entire proceedmg. Instead, based only on the prosecutor's assertrons, and Anciaux's 

affirmative response, the court transferred Levr's case ikom youth court Into drstrm 

court. The court took no steps to ascertain wliether Lev1 had made an mtelligent and 

voluntary waiver of h ~ s  r~ght  to a transfer hearrng. No wrltten waver had been 

subm~tted. In fact, the court never even provrded Lev1 wrth an opportun~ty to speak 

at any point in the proceedings. 

The May 12, 1999 trat~sfer hearing was the most critical proceeding in Levi's 

case, affectmg Levl's liberty rnterests for the rest of his life. Yet the court never even 

acknowledged Lev1 dur~ng the proceed~ng. Levi had a ftindamental constitrltional 

r~glit to a transfer heanng. Watver of such a critical hearmg co~dd  not be sat~sfied by 

a mere affilmatne response by Ancraux. Absent an express walver by Lev I, the court 

had no jurrsdictmn to remove 1,evi's ease from youth court riito dlstnct court. Levi's 

convlctron in drstrict court must be vacated and the matter remanded to youth court 

for a bansfer hearing. 

H. ?'lie clrstnct court dtd not have statutory authority to lmpose an addrtional 
twenty-five-year suspended sentence onto Levl's sentence. 

At his re-sentencmg hearing on June 25,2003, the court sentenced Levr to h e  

years to the Department of Cosscctlons on each offense, to run consecut~vely and 



declared him ineligible fix parole for the entire sentence. Additionally, the court 

sentenced Levi to an additional 25-year suspended sentence on Count ill, the 

accountability for deliberate homicide charge. The court lacked statutory authority 

to impose thc additional 25-year suspended sentence. 

1. Standard of review. 

This Court will only review criminal sentences for legality. State v, i\ilontoy_a, 

1999 MT 180,1/15,295 Mont. 288, 11 5, 983 It2d 937,7115. A district court has no 

power to impose a sentence in the absence of specific statutory authority. State v. 

Ringewold, 2001 MT 185, 7/21, 306 Mont. 229, 1121, 32 P.3d 729, q12l. Levi's 

sentence is illegal because i t  exceeded the stat,utory maxin~um term fbr a commitment 

to the Department of'Conections (DOC'). 

2, This Court may consider the illegality of Levi's sentence. 

Altliough 1,evi's attorney did not orally object to the 25-year suspended 

sentence at the re-sent.enci!ig hearing, within days, and before the court had issued the 

written judgment, shc filed a motion to amend sentence. In this motion. Levi's 

attorney argued that the court did not have statutory a~rthority to irnpose the 

s~lspendeci sentence after the court had already sentenced Levi to the maximum 

possible sentence. 

Moreover, even witlmut an oral objection, "the better rule [is] to allow an 



appellate court to review any sentence imposed in a criminal case, i f  it is alleged that 

such sentence is illegal or exceeds statutoiy mandates, even if no objection is made 

at the time of sentencing." State v. Lenihan, I84 Mont. 338, 343, 602 P.2d 997, 

1000 (i979). _See also, U v .  Heath, 2004 MT 58,7147,320 Mont. 21 1,7147, 89 P. 

311 947,747 citing State v. Brister, 2002 MT 13, ?[16, 308 Mont. 154, 716,41 t3.3cl 

314,f/l6. 

3. Smce Levi's crime occurred in 1998, the applicable sentencing statute 
is 5 46-18-201(l)(e), MCA (1997). 

The crimes for which the state charged Lev1 were committed on November 2 1, 

1998. This Court has held that "the law in effect nl thc time of the commission ofthe 

crime controls as to the possible sentence." &e v. Finley, 276 Mont. 126, 147,915 

P. 2d 208, 221 ( 1  996)(Emphasis in original) citing Stale v. Stevens, 273 Mont. 452, 

455,904 P. 2d 590,592 (1995) (citing State v. Azure, 179 Mont. 281,282,587 P. 2d 

1297, 1298 (1978)). Therefore, the 1997 sentencing statutes are applicable in this 

case 

4. The district court could not impose a commitment to the DOC for 
greater than five years. 

Sectmn 46- 18-20 1 (l)(e), MCA ( 1  997), controls the length of the sentence in 

wh~ch the coui-l could mpose. Sectlon 46-1 8-201(1)(e)(1997) stated: 

(1) Vhenever a person has been found guilty of an offense upon a 



verdlct or a plea ofguilty, tile court may: 
*** 
(e) impose a countyjaii or state prison sentence, as provided in 'Title 45, 
for the offense or commit the defendant to the department of correctiorrs 

eriod not t o  exceed 5 years for placenlent in an appropriate 
correctional facility or program; 

(eniphasis added). When interpreting statutes, this Court's role " i s  simply to 

ascertam and declare what 1s in ternis or in substance contained therein. not to Insert 

what has been omitted or to omit what has been inserted." State ex rel. Keves 

Thirteenth Judicial District, 1998 M'T 34,7115,288 Mont. 27,lI L5,955 P. 2d 639,715 -. 

(C'o~irt considered the plain language ofthe accountability and felony murder statutes 

113 determlnlng whether the defendant was charged with a legitimate offense under 

Montana law). Here, the plain language of $40- 18-20 1 ( I  )(e), MCA (1 997) rs clear 

and unambiguous. Pursuant to the statute, a district court may sentence an ofrender 

to the DOC for a period not to exceed five years 

in  State v. Belgarde, Sup.Ct. No. 02-498, fils Court addressed this exact issue. 

In Belgarde, the defendant, also sentenced pursuant to 5 46-18-201(l)(e), MCA 

( 1997), challenged 111s teri-year sentence to the Departmen"tofCorrecttons. The State 

of Montana conceded that the niaxlmum comn~~tmei~t  to the Department of 

Corrections was five years Consequeiitly, this Court entered an order strikmg his 

ten-year DOC commitment and ~rnposing ail amended five-year DOC commitment. 



(A copy of the Attorney General's "Notice of Concession and a copy this Court's 

Order in State v. Belprde is attached are attached to this brief as Exhibit Eh ). in 

State v. George, 2002 MT 300,115, 3 1 3 Mont. 1 1,75, 59 P.3d 1 15 1,15,  this Court 

recogrirzed the Sentence Rev~ew Board's amendment of an o n p a l  sentence tl~at was 

contrary to 46-18-201(1)(e), MCA (1997). Tlius, the Board amended thc 

defendant's sentence fi-om a ten-year commitment to the Department of Correct~ons 

w ~ t h  five years suspended to a five-year co~i~nlitment to the Department of 

Corrccti~ns with none of the time suspended 

The same statutory interpretation linliting a c t ~ ~ a l  commitment lo five years 

applies to Levi's case. The distnct court's imposition of an additional 25-year 

suspended sentence on Count 111 does not comply with the liiiiitations in rj 46-18- 

201(l)(e),MCA (1997). Therefore, this Court should strike this portion of Levi's 

ainencied judgment and commtment and impose a five-year DOC commitriient for 

Count 111. 

V1. CONCLCJSION 

At the inost cr~tical court appearance of h ~ s  life, Levi Daniels sat in silcncc 

while the prosecutor explained to the court that Levi intended to walve hrs right to a 

" Tliese docume~its were attached to Levi's Second Ainended Petition for 
Postconviction Relief as Exhibits U and E. DC 56. 



transfer hearing, Durmg the transfer hearing, nobody consulted wlth 16..year-niti 

Lev1 rcgardiq whether he understood the proceedings and the consequences of 

waiving his right to a ~ansi 'er  hearing. To the contrary, neither the court nor his 

attorney even acknowledged Lev1 d t m g  the entire proceeding. W~thout an on-the- 

record personal wavier of the transfer hearing by Lcvi, the court's transfer of t,evi's 

case from youth court to district court was invalid. The district court never obtained 

suljeet matterjurisdiction over Levi, and all ofthe subsequent proceedi~igs in district 

court were null and void. Levl's conviction in district court must be vacated anti thc 

mutter reinanded to youth court for a transfer hearing. 

Even if this Court affirms the district court's denial of Levi's Petition for 

Postconvrct~on Rellef', the court sentenced Lev1 to an illegal sentence. Tile court 

sentenced Levi to the Department of Corrections. Pursuant to $ 46-18-201 (i)(e), 

MCA (1 997), a sentence to the DOC cannot exceed five years. Therefore, thls Court 

should amend the judgment on Count 111 to a five-year DOC' cornmitnient, with no 

additional suspended tinie. 

Dated this 28"' day of July 2004. 

MONTANA APPELLATE DEFENDER OFFICE 

Kristina Guest 
Attorney f x  Appellant 



IN  TX-IE SIJPREME COIJRT OF TI-IE STATE OF MON'rANA 

NO. 03-647 

THE STATE OF MONI'ANA, 

P la~nt~f f  and Respondent, 

-v 

LEV1 DANIELS, 

Deielidant and Appellant. 
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Exhibit A: May 12, 1999 Hearing Transcript 

E x h ~ h ~ t  B: Judgment and Commrtment, October 21, 1999 

Exhibit C: Findings of Fact, Conclusion of Law and Order, April 25, 2003 

Exli~blt D: Amended Judgment and Conlmitrnent, July 3,2003 

Exhl bit E: Attorney General's "Notice of Concession and a copy this Court's Order 
in State v. Belgasdc 
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IN THE DISTRICT COURT OF THE TWENTIETH 
JUDICIAL DISTRICT OF THE STATE OF MONTANA 

IN AND FOR THE COUNTY OF LAKE 

CAUSE NUMBER DC-99-30 

STATE OF MONTANA, ) 

5 Plaintiff, ) 

) LEPORTER'S COMPRESSED 
6 vs . i TRANSCRIPT 

LEV1 DANIELS, ) 
i 

Taken at the Lake County Courthouse 
Polson, Montana 

Wednesday, May 12, 1999 

Honorable C. B. McNeil, presiding 

A P P E A R A N C E S  

DEBORAH KIM CHRISTOPHER, Lake County Attorney, 
Lake County Courthouse, 106 Fourth Avenue East, 
Polson, Montana 59860 

appearing on behalf of the Plaintiff. 

BENJAMIN R. ANCIAUX, ESQ., of the Anciaux Law Firm, 
107 Sixth Avenue East, Polson, Montana 
59860 

appearing on behalf of the Defendant. 

Reported by Barbara J. Earshall, Psofesssonal 
Shorthand Reporter for the State of Montana, residing in 
Pnlson, MOntan~ 

MARSHALL & MARSHALL REPORTING SERVICE 
POLSON, MONTAKA (406) 883-5237 
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MORNING SESSION, WEDNESDAY. MAY 12, 1999 

(Whereupon, court was in session, with all 

parties including the defendant present, and the 

following proceeding was had:) 

THE COURT: The next matter on the 

criminal calendar is State of Montana versus Levi 

Daniels, DC-99-30. 

Let the record reflect the defendant is 

personally present with his attorney Ben Anciaux. The 

State is represented by the county attorney Kim 

The calendar indicates the matter is before the 

MS. CHRISTOPHER: Your Honor, actually the 

In that case - -  it was another one of those 



.,_ . . , -I , . _ Page :! 

issues, which are the seriousness of the offense and the 

interest of the community protection. 

And so, to avoid finding ourselves in the same 

situation as Butler, then I requested that we have a 

hearing wherein the Court could make the findings issue, 

take notice of the affidavit of probable cause, along 

with making the findings as to whether there was the 

seriousness of the offense and the interest of the 

community then justified the fact that the case would be 

transferred to district court. 

It's my understanding, in conversation with 

defense counsel, that, rather than go through that 

hearing, the defendant would be stipulating that the 

Court could make those findings. 

MR. ANCIAUX: That's correct, your Honor. 

THE COURT: So ordered. 

MS. CHRISTOPHER: Your Honor, if the Court 

~ishes then, we'll prepare an order indicating those 

findings so that we have the file complete with regard to 

:hat issue. 

THE COURT: You may do so. Are the 

~arties then prepared to proceed to the omnibus hearing? 

MR. ANCIAUX: The defendant is not, your 

lonor. I received a bundle of paperwork yesterday. I 

iavenit even had a chance to go through that. And I'm 
* 

MARSHALL & MARSHALL REPORTING SERVICE 
POLSON, MONTANA ( 4 0 6 )  883-5237 
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having some trouble talking to the various defense 

witnesses. So we're going to try to coordinate through 

tribal police to make that more available to me. I would 

request an additional three weeks and hopefully I can get 

it done within that period of time. 

THE COURT: The defendant's request is 

granted. The omnibus hearing is continued to June 2d at 

9 : 0 0  a.m. 

MS. CHRISTOPHER: Thank you, your Honor. 

MR. ANCIAUX: Thank you, your Honor. 

THE COURT: You're welcome. 

(Whereupon, the proceeding was, concluded this 12th 

MARSHALL & MARSHALL REPORTING SERVICE 
POLSON. MONTANA i 4 06 1 R n  a - + 7 17 
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C. B ,  MeNeil 
Distriot Judge 
Lake County Cour 
106 Fourth Avenue East 

MONTANA TWENTIETN JUD STRICT COURT, UKIZI COUNTY 

THE STATE OF MONTANA, * * 
Plaintiff, * CAUSE NO. DC-99-30 * 

VS . * JUDGMENT AND COMMITMENT * 
LEV1 DANIELS, * 

* 
Defendant. * 

* 
* * * * * * * * * * * * * * * * *  

The Defendant, LEVI DANIELS, having come convicted in 

this Court by entry of a plea of guilty to the offenses of 

BURGLARY, a Felony, Count I, as specified in MCA 45-6-204(1), 

ACCOUNTABILITY - DELIBERATE HOMICIDE, a Felony, Count 111, as 
specified in MCA 45-5-102 (1) (a), and CRIMINAL MISCHIEF, a 

Felony, count V ,  as specified in MCA 45-6-101(l) (a) , committed 
in the County of Lake, State of Montana, IT IS ADJUDGED AND 

DECREED that the Defendant is guilty of the offenses charged. 

IT IS HEREBY ORDERED that the offenses of THEFT, a 

Misdemeanor, Count 11, as specified in MCA 45-6-301(1)(a), and 

3SE OF VIOLENCE TO COERCE GANG MEMBERSHIP, a Felony, Count i 'V,  

ss specified in MCA 45-8-403(2), are dismissed, 



IT IS FURTHER ORDERED that the Defendant be punished by 

commitment to the Department of Corrections for a period of 

fifteen (15) years on Count I, forty (40) years on Count 111, 

and ten (10) years on Count V. The sentences imposed on Counts 

I and V shall run concurrently with the sentence imposed on 

Count 111. The Defendant shall receive credit for time served on 

these offense, which as of the date of this Judgment totals two 

hundred twenty-three (223) days. 

THE COURT RECOMMENDS the Montana State Prison for the 

Defendant's commitment to the Department of Corrections. 

THE COURT ORDERS that the Defendant shall not be 

eligible for parole until he has served at least twenty (20) 

years. 

THE COURT STATES ITS REASON for this restriction is 

that the Defendant admitted to accountability for deliberate 

homicide, he provided the weapon used in the premeditated 

msassination of the victim, and has expressed no remorse. 

THE COURT RECOMMENDS in the event the Defendant is 

released on parole, that the conditions as set forth below shall 

sontinue: 

1. The Defendant shall be placed under the juris- 

iiotion of the Department of Corrections and he shall comply 

iith all of the rules and conditions established by said 

)epartment . 



2. The Defendant shall not change his place of 

residence without first obtaining permission from his Parole 

Officer. 

3 ,  The Defendant shall not leave his assigned dis- 

trict without first obtaining written permission from his Parole 

Officer. 

4. The Defendant shall maintain employment or a 

program approved by his Parole Officer. The Defendant shall 

obtain permission from his Parole Officer prior to any change of 

employment. 

5. The Defendant shall persohally report to his 

Parole officer as directed and shall submit written monthly 

reports on forms provided, 

6. The Defendant shall not own, possess, or be in 

~ontrol of any firearms or deadly weapons, including black 

3owder. 

7 .  The Defendant shall obtain permission from his 

'arole Officer before financing a vehicle, purchasing property, 

>r engaging in a business. 

8. The Defendant shall submit to search of his 

)erson, vehicle, or place o f  residence, at any time of the day 

rr night without warrant, at the request of the Department, upon 

'easonable cause as ascertained by his Parole Offices. 

// 
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9. The Defendant shall comply with all municipal, 

county, state and federal laws. The Defendant is to report all 

contact with law enforcement officials to his Parole Officer 

within seventy-two (72) hours of the occurrence. 

10. The Defendant is prohibited from drinking or 

possessing alcoholic beverages and from entering such places 

where the sale of alcohol is the principal business. 

11. The Defendant shall not use or possess any 

drugs, unless they are prescribed to him by a licensed physi- 

cian. 

12. The Defendant shall submit to random and fre- 

quent blood, breath, or urine tests, without warrant, at the 

request of the Parole Department, upon reasonable cause. 

13. The Defendant shall participate in any alcohol 

and/or drug and/or mental health counseling and/or treatment as 

deemed advisable by the Department, including inpatient treat- 

ment. 

14. The Defendant shall obtain a chemical dependency 

evaluation or assessment at his own expense and participate in 

counseling as directed. 

15. The Defendant shall obtain a mental health 

evaluation at his own expense and participate in counseling as 

directed. 

/// 



16. The Defendant shall have no contact with the 

victim's family, 

17. The Defendant shall be responsible for 

restitution to the Crime Victim's Unit in the amount of TWO 

THOUSAND FORTY-NINE AND 48/100THS DOLZaRS ($2,049.48). 

18. The Defendant shall pay the mandatory surcharge 

of TWENTY DOLLARS ($20.00) on Count I, TWENTY DOLLARS ($20.00) 

on Count 111, and TWENTY DOLLARS ($20.00) on Count V. 

19. The Defendant shall pay the Court technology fee 

of FIVE DOLLARS ($5.00) on Count I, FIVE DOLLARS ($5.00) on 

Count 111, and FIVE DOLLARS ($5.00) on Count V. 

20. The Defendant shall reimburse the court for the 

services of the public defender in the amount of ONE HUNDRED 

DOLJARS ($100.00). 

21. The restitution, surcharges, court technology 

fees, and services of the public defender shall be paid to the 

Clerk of the District Court on a schedule as determined by his 

parole officer and shall be paid in full at least six ( 6 )  months 

prior to the Defendant's sischarge from parole. 

22, The Defendant shall pay the mandated supervisory 

fee of ONE HUNDRED TWENTY DOLLARS ($120.00) per year, prorated 

3t TEN DOLLARS ($10.00) per montht for the number of months 

mder supervision, which shall be paid to the Clerk of the 

3istrict Court. 

JUDGICENT AND COMMITMENT Page 5 



THE COURT FURTHER ORDERS that pursuant to 546-23-5134 

MCA, the Defendant shall immediately register with the 

Department of Corrections as a violent offender; and pursuant to 

546-23-505 MCA, the Defendant shall provide written notice to 

the Lake County Sheriff's Office or Department of Corrections of 

any change in residence. 

THE COURT FURTHER ORDERS pursuant to 544-6-103 MCA, the 

Defendant shall provide a biological sample for DNA analysis to 

determine identification characteristics specific to the Defen- 

dant. The Department of Corrections shall be responsible for 

taking the sample and submitting said sample to the Division of 

Forensic Science. 

THE COURT STATES its reasons for said sentence are that 

it provides punishment to the Defendant, it takes into consider- 

stion the facts contained in the pre-sentence investigation, it 

takes into consideration the age and absence of prior criminal 

record of the Defendant, it affords the Defendant an opportunity 

€or rehabilitation, and long term supervision. 

DATED this 20th day of October, 1999. 

SIGNED this hay of October, 1999. 

C.B. McNeil, Presiding 

'TJDGMENT AND CO~~YITTMFNT Page 6 



Hon. C.B. NcNeil 
District Judge 
Lake County Courthouse 
1 0 6  Fourth Avenue East 
Polson, M T  59860 
(406)  883-7250 

MONTANA TWENTIETH JUDICIAL DISTRICT COURT, LAKE COUNTY 

SATE OF MONTANA, 
I 

I Cause No. DC-99-30 
I 

Plaintiff, 

VS. 

LEV1 DANIELS, 

Defendant. 

FINDINGS OF FACT, 
CONCLUSlONS 

AND 
QRDE 

The above cause came before the Court upon Defendant's Second Amended 

tit ion for Postconviction Relief, filed December 6, 2002; supported by brief, and the 

~ u r t  having considered the State" answer brief filed February 10, 2003, and the 

fendant's reply brief, filed February 27, 2003, and good cause appearing therefore, 

ters the following: 

1. That on March 10, 1999, the Defendant was charged in District Court with 

: offerises o f  Burglary, Theft, Deliberate Homicide, and Use of Violence t o  Coerce 

i g  Membership. The charges were later amended to  add a charge of Criminal 

ichief. Public Defender Benjamin Anciaux was appointed to  represent the Defendant 

2. That on April 16, 1999, following the Montana Suprenie Court decision in 

t e  v. Butler, 977  P.2d 1000 ( 1  9991, the State requested a transfer hearing. The 

ring was scheduled for May 12, 1999 



3. That the Defendant and his attorney appeared before the Court at the 

ransfer hearing on May 12, 1999. Counsel for the Defendant stipulated in open court, 

nd in the presence of his client, that the case was properly filed in district court. 

4. Thar trial was set for September 9, 1999. 

5. That on September 1, 1999, the Defendant changed his plea from not guilty 

) guilty on Counts 1, Ill, and V of the Second Amended Information. A t  the time the 

efendant changed his plea, the jury had been called. Prior t o  accepting the 

efendant's guilty pleas, the Court informed the Defendant that, pursuant t o  the 

w r t ' s  policy, the Court was not bound by the recommended sentence. 

6. That the Defendant appeared for sentencing on October 20, 1999. Both the 

:ate and the Defendant recommended sentences totaling forty years commitment t o  

e Department of Corrections. The Court sentenced the Defendant to  forty years 

mmitment t o  the Department of Corrections and imposed the restriction that the 

!fendant not  be eligible for parole for twenty years. 

7. That the Defendant does not challenge the voluntariness of his plea. 

Based on the foregoing Findings of Fact, the Court makes the following: 

CONGLUSlONS OF LAW 

1. That the requirement of a transfer hearing was satisfied when the 

fendant's attorney, in the presence of the Defendant and in open court, stipulated to 

necessary findings. The Defendant cites m t e  v. Tapson, 41  P.3d 305  (20011, for 

proposition that a Defendant can only waive a fundarnental right by mak~ng  a 

sonal waiver on the record. That rule was limited to the specific circumstances that 

urred in that case. Taoson, 4 7  P.3d at  312. The Court notes that the current 

sion of the transfer statute, Sec, 41-5-206 MCA (2001 1, specifically allows the 

th's counsel to  waive such hearing in wrrting or on the record. 



2. That pursuant to  Sec, 46-1 8-201(1), MCA, the Court Emd aulhority t o  

suspend execution of sentence for a period up to  the maximum sentence allowed, 

commi? the Defendant to the Department of Corrections for a maximum of five years, 

or impose any combination thereof. 

3. That See. 46-18-401(41, MCA, requires that sentences for separate offenses 

-un consecutively unless otherw~se ordered by the Court. 

4. That the sentence recommended by both the State and the Defendant, and 

osed by the Court, exceeds the maximum pun~shmeni allowed by law a t  the time 

he Defendant was sentenced. 

Based on the foregamg Findings of Fact and Conclusions of Law, the Court 

inters the  following: 

-- 
The Defendanl's motion to vacate convictions and remand the matter For a 

w s f e r  hearing is denied. 

The sentence previously imposed is vacated. The cause is set for resentencrng 

, 2003 at  9:00 a.m. 

DATED this 25th day of April, 2003. 

- 
C.B. McNeil 
District Judge 

-rc: Mitchell A. Young, Deputy Lake County Attorney 
Kristina Guest, Assistant Appellate Defender 
41&J'-103 - vs 



C. B .  McNeil 
~istrrict Ju2ge 
Lake County courthouse 
106 Fourth Avenue East 
Polson, MT 59860-2171 

TWENTIETH J IClAL DISTRICT COURT, LAKE CO 

7 THE STAT6 OF MONTANA. * 
I * 

Defendant. * 
* 

8 

9 

10 

I 

The Defendant, LEV1 DANIELS, was brought back to thls , 
I 

Plaintiff, * CAUSE NO. DC-99-30 
* 

vs. * AMENDED JUDGMENT 
A AND COMMITMENT 

I LEV1 DAIVIELS, x 
* 

I 

Court for re-sentencing pursuant to this Court's Flndings of I 
I 

Pact, Conc.Luslons of Law and Order lssued Aprll 25, 2003. The 

Defendant was convicted in this Court by plea of gullty to tile 
I 

offenses of BURGLARY, a Felony, Count I, as specifled in MCA 4 5 -  

( 1  1 ,  ACCOIJITTABILITY - DELIBEmTE HDMICTDE, a Felony, Coilnt 1 
I I /  111, as specified in MCA 45-5-102 (1) (a) , and CRIMINAL MISCHIEF, I 

19 1 1  1 
i I! : Felony, Count V, as specified in MCA 45-6-lOl!l) (a) , committed 

20 , I  I 1 1  i.n the Ccsuntjr of Lake, State of Montana, and was sentenced on I 
21 j ;  I 

, , , , 
Octooer 20, 3.999. j 

22 j I 
/ I  TEE COURT ORDERS that the Defendant shall be punished 

23 
! 
I / /  by commitment to the Department of Corrections for a. period of 

24 i i  I 
I t  

>MENDED JUUGMENT ANZl COMMITMENT 2< I 1  



L M s  COUNTY 
AnOKNEYS OFFICE 

L&e County 

five (5) years on Count I, five 15) years on Count 111, with an 

additional twenty-five (251 years suspended, and five (5) years 

on Count V.  The sentences imposed on Counts 111 and V shall run 

consecutive to each other and consecutive to Count I for a total 

of fifteen (15) years with an additional twenty-five 125) years 

suspended. 

The Court orders that the Defendant shall be ineligible 

for parole during the first fifteen (15) years of his commitmerrt: 

to the Department of Corrections for the reasons set forth in 

this Court's Judgment of October 20, 1999, which were that the 

Defendant admitted to accountability for deliberate homicide, he 

provided ths weapon used in the premeditated assassination of 

the victim, and he has expressed no remorse. 

The Defendant receive credit for time senred on these 

~ffenses since his arrest on March 11, 1999. 

THZ COURT FURTHER ORDERS that the suspended portion of 

:he sentence shall be upon the following conditions: 

1. The Defendant shall be under the supervision of 

:he Department of Corrections, subject to all rules and regula- 

:ions of the Adult Probation and Parole Bureau. 

2. The Defendant shall not change his place of 

zesidence without first obtaining permission from his Probation 

If ficer. 

' / /  
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I 

I 3 .  The Defendant shall not leave his assigned dis- 

i trict without first obtaining written permission from his 

Probation Officer. 

4. The Defendant shall maintain employment or a 

program approved by his Probation Officer. The Defendant shall 

obtain permission from his Probation Officer prior to any change 

of employment. 

5. The Defendant shall. personally report to his 

Probation Officer as directed and shall submit written monthly 

reports on forms provided. 

6. The Defendant shall not own, possess, or be in 

control of any firearms or deadly weapons, including black 

powder. 

7. The Defendant shall obtain permission from his 

Probation Officer before financing a vehicle, purchasing prop- 

erty or engaging in business. 

8. The Defendant shall submit to a search of his 

person, vehicle, or place of residence, at any time of the day 

or night without warrant, at the request of the Department, upon 

reasonable cause as ascertained by his Probation Officer. 

9. The Defendant shall comply wfith all city, 

county, state and federal laws and ordinances and conduct 

himself as a good citizen. The Defendant shall report any 

/ i l l / /  

AWCNDED JUDGMENT AND CO.WlTMENT Page 3 



e 

7 

8 

9 

10 

I I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LAKE COUNTY 
:7TORNEY'S OFFEE 

I& Cauq 
Cuvrrhnrrse 

h i rnc  U n n n s ~  i 9MO 

arrests or contacts with l2w enforcement to his Probation 

Officer within seventy-two ( 7 2 )  hours. 

10. The Defendant is prohibited from drinking or 

possessing alcoholic beverages and from entering such places 

where the sale of alcohol is the principal business. 

11. The Defendant shall. not use or possess illegal 

drugs unless they are prescribed to him by a Licensed physi- 

cian. 

12. The Defendant shall submit to random and £re- 

quent blood, breath or urine tests, without warrant, at the 

request of the Probation Department, upon reasonable cause. 

13. The Defendant shall participate in any alcohol 

and/cr drug and/or mental health counseling and/or treatment as 

deemed advisable by the Department, including inpatient treat- 

ment. 

14 The Defendant shall obtain a chemical dependency 

evalu.ation or assessment at his own expense and participate in 

~ounseling as directed. 

15. The Defendant shall obtain a mental health 

-valuation or assessment at his own expense and participate in 

zounseling as directed. 

16. The Defendant shall have no contact with the 

rictim's family. 

!// 
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17. The Defendant shall be responsible for 

restitution to the Crime Victim's Unit in tile amount of TWO 

THOUSAND FORTY-NINE AND 48/100THS DOLLARS ($2,049.48). 

18. The Defendant shall pay the mandatory surcharge 

of TWENTY DOLIARS ($20.00) on Count I, TWENTY DOLLARS ($20.00) 

ON Count 111, and TWENTY DOLLARS ($20.00) on Count V. 

19. The Defendant shall pay the Court technology fee 

of F I ~  DOLLX?S ($5.00) on Colrnt I, FIVE DOLLARS ($5.00) on 

Count 111, and FIVE DOLLARS ($5.00) on Cout V. 

20. The Defendant shall reimburse the court for the 

services of the public defender in the amount of ONE HUNDRED 

no.r,Liliis iS10o. 00) . 

21. The restitution, surcharges, court technology 

fees, and services of the public defender shall be paid to the 

Clerk of the District Court on a schedule as determined by the 

probation Department and shall be paid in full at Least six (6) 

months prior to the Defendant's discharge from probation. 

22. The Defendant shall pay the mandated supervisory 

fee of ONE HUNDRED TWENTY DOLLAKS ($120.00) per year, prorated 

at TEN DOLLARS ($10.00) per month, for the nuniber of months 

under supervision, payab:Le to the Clerk of the District Court. 

THE COURT FURTHER ORDERS that pursuant to S46-23 -504 

MCA, the Defendant shall immediately register with the 

Deparnment of Corrections as a violent offender; and pursuant Lo 

AMENDED JTUDGMENT MX COMMITMENT Page 5 



I Defendant within 120 days of the filing of the written Judgment. 
21 / 

I 
1 / i  546-23-505 MCA, the Defendant shall provide written notice to 

In the event such a request is made, a hearing will be held to 

consider the motion at which the Defendant must be present 

unless Defendant waives the right to be present. If no request 

AMENDED JUDGMENT AND COMMITMENT Page 6 

2 

3 

4 

I 
i the L a ~ e  County Sheriff's Office or Department of Corrections of 

any change in residence. 

THE COURT FURTHER ORDERS pursuant to 544-6 -103  MCA, the 

5 

6 

I 
8 1 

I 
10 

Defendant shall provide a blood sample for DNA analysis to 

determine identification characteristics specific to the Defen- 

dant. The Department of Corrections shall be responsible for 

taking the sample and submitting said sample to the Division of 

Forensic Science. 

THE COURT STATES its reasons for said sentence axe it 

i l 

12 

provides punishment to the Defendant it takes into consider- 

ation the facts contained in the pre-sentence investigation, it 

13 
takes into consideration the age and absence of prior criminal 

14 

15 

16 

17 

I 
record of the Defendant, it affords the Defendant an opportunity 

for rehabilitation, and long term supervision. 

If either party believes that the written Judgment 

filed herein does not conform to the oral pronouncement of this 

Court at the time of sentencing, either the Defendant or t.he 
I* 1 

I State may request a bearing to modify the written, filed ( 1  Judgment. This request must be made by either the State or the 
20 , 



for modification is filed by either the State or the Defendant 

withi:= 120 days, the right to a modification hearing shall be 

waived. 

DA'I'ED this 25th day of June, 2003. 

SIGNED this day of July, 2003. 

/S/ C.B. R4cNEII 
~- 

jIXiGE OF THE DISTRICT COIJRT 
C.B. McNeil, Presiding 
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THE SUPREME COURT OF THE STATE OF MON 

NO. 02-498 

D. BELG 

Appellant, 

v. 

ATE OF MONTANA, 

CE OF CONCESSION 
- 

e State hereby concedes that H e m  arde is entitled to have his 

ended to comply with Mont. Code 

s Court should enter an order to that effect based on the following 

:onsiderations. 

eigarde committed several felonies in August 1997. He was 

entenced on those offenses in October 1997, and the district court co 

dm to the Department of Corrections @OC) for ten years on each count, to 

concurrently. 

97 session, the Montana Legislame passed House 

hich amended several sentencing isions. Chapter 332, section 1 of that 

ill required that a DOC co tment not exceed five yeas. The ternpor 

sions were effective upon passage r o d  (April 2 1,19971, - 

nal version of ICe) (1 9971, went;into effect 

7. This all occurred prio e" offenses and prior to 

is sentencing. In other words, he should have been sentenced under t 



law, Mont. Code Ann. $46-1 8-201 (l)(e) (1 997), which limited a DOC 

c o d t m e n t  to no more than five years. 

The State concedes that Belgarde is entitled to have the sentence 

amended in Cause No. BDC 97-338. Accordingly, this Court should strike 

the ten-year DOC commitment and, pursuant to Mont. Code Am. 

8-201 (1997), order that the DOC commitment be for a period of 

five years. 

Respectfully submitted this 29th day of October, 2002. 

Montana Attorney General 
2 15 North Sanders 
P.O. Box 201401 
Helena. MT 59620- 1401 

~ d s i d a n t  Attorney General 
I 

NOTICE OF CONCESSION 
PAGE 2 



IN TEE S U P E M E  COURT OF THE STATE OF .MONTANA 

-- 

HE 1 
1 GLER 

Appellant> 1 6 

v. ) O R D E R  
1 
1 
1 

The Appellant, Herman D. Belgarde (Belgarde), appearingpro se, has appealed from 

the District Court's denial of his Petition for Postconwction Relief. Belgarde sought releif 

in the District Court pursuant to 5; 46-18-201(3)(d)(i), MCA (1997), which went into effect 

on July 1, 1997, and which requires that 3 DepalTment of Corrections (DOC) commitment 

not exceed five years. Belgarde was sentenced in August of 1997, and committed by the 

District Court to the DOC for a period of ten years on multrpie counts, to run concurrently. 

elgarde now seeks relief from his sentence, claiming that he is entitled to the benefit of the 

uly 1997 amendments to the foregoing s-talte, and that, if the statute is appropriately 

applied, his continued incarceration is illegal. 

as filed a Notice of Concession. e State concedes that Belgarde is 

entitled to have the sentence imposed upon him in Cause No. BDC-97-338 amended. The 

tate asks this Court to strike the ten-year DOC comnlitment, pursuant to § 46-1 8-201, MCA 

(1 997), and order that the DOC commitment be for a period of five years. Pursuant to the 



State's Notice of Concession, and good cause appearing, 

IT IS HEREBY ORDERED that the ten-year DOC commitment imposed against 

Belgarde in Cause No. BDC-97-338, Cascade County, is STRICKEN, and, in its place, an 

amended sentence of committment to DOC for a period of five years is substituted. 

IT IS F U R T E R  ORDERED that the Clerk of this Court give notice of this Order by 

mail to the Montana Eighth Judicial Dishict Court, to Herman D. Belgarde, at his last known 

address, and to all counsel of record. 

DATED this '7.' day of November. 2002. 





'The undersigned hercby certifies tlzal the foregoing APPISLl,ANT7S BRIEI-' 
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- 
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